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SECURITIES  AND  EXCHANGE 
COMMISSION 
[17  CFR  Parts  239. 240. 249] 

[Release  Nos.  33-M60  34-13900;  Pile  No.  87- 
7141 

Beneficial  Ownership  Disclosure 
Requirements 

Solicitation  of  Comments 

AQENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Solicitation  of  comments. 

SUMMARY:  Certain  instituticxis  have 
raised  substantial  practical  and  interpre¬ 
tative  Questions  in  complying  with  the 
rules,  now  scheduled  to  take  effect  on 
April  30, 1978,  governing  the  disclosure  of 
the  beneficial  ownership  and  related  in¬ 
formation  of  certain  equity  securities.  In¬ 
stitutions  have  also  objected  to  the  ex¬ 
clusion  of  certain  persons  from  those  per¬ 
mitted  to  use  the  abbreviated  acquisition 
notice  and  the  duplication  of  disclosure 
which  they  believe  would  result  If  rules 
are  adopted  requiring  institutional  in¬ 
vestment  managers  to  report  Informa¬ 
tion  with  respect  to  accounts  over  which 
Investment  discretion  is  exercised.  Al¬ 
though  the  Commission  is  not  proposing 
to  amend  the  new  rules  at  this  time,  it  is 
requesting  public  comment  with  respect 
to  the  objections  raised  by  institutional 
investors  in  order  to  assure  that  its  regu¬ 
latory  actions  are  fully  respMislve  to  the 
public  interest. 

DATE:  C(xnments  must  be  received  on 
or  before  Septwnber  30,  1977. 

ADDRESS:  Comments  should  be  sub¬ 
mitted  in  triplicate  to  George  A.  Fitz¬ 
simmons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  Washington,  D.C. 
20549.  Comment  letters  should  refer  to 
Commission  File  Niunber  S7-714.  All 
comments  received  will  be  available  for 
public  Insptection  in  the  Commission’s 
Public  Reference  Room,  1100  L  Street 
NW..  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

John  Granda,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549  (202-755- 
1750)  or  Edward  A.  Scallet,  Office  of 
the  General  Counsel,  Securities  and 
Exchange  Commission,  500  North  Cap¬ 
itol  Street,  Washington,  D.C.  20549 
(202-755-1234) . 

SUPPLEMENTARY  INFORMA’TION: 

I.  Background 

A.  SUMttARY  OF  PERTINENT  RULES 

In  order  to  assist  all  interested  persons 
in  understanding  the  issues  upon  which 
the  Commission  is  soliciting  comments,  a 
brief  summary  of  the  new  rules  which 
are  pertin^t  to  those  issues  follows.  The 
summary  is  brief  and  the  attention  of  all 
interests  persons  is  directed  to  the  ac¬ 


tual  text  of  the  rules  and  forms  for  a 
more  complete  understanding.^ 

Generally.  Section  13(d)  of  the  Se¬ 
curities  Exchange  Act  of  1934  (“Ex¬ 
change  Act”)  (15  U.S.C.  78a  et  seq..  as 
amended  by  Pub.  L.  No.  94-29  (June  4. 
1975) )  and  Rule  13d-l  (17  CFR  240.13d- 
1)  thereunder,  require  that  a  Schedule 
13D  (17  CFR  240.13d-101)  be  filed  by 
any  person  (or  group  of  persons)  within 
10  days  of  any  acquisition,  if  after  such 
acquisition  such  person  or  group  is  the 
beneficial  owner  of  more  than  five  per¬ 
cent  of  certain  classes  of  equity  securi¬ 
ties  specified  in  Section  13(d)(1). 

The  Commission  in  its  new  rules  *  de¬ 
fined  the  term  “beneficial  ov^^Ier”  for 
certain  purposes  to  include  any  p>erson 
who  directly  or  indirectly  has  or  shares 
voting  and/or  investment  power  in  such 
security  (Rule  13d-3)  (17  CFR  240.13d- 
3) .  Ihe  holder  of  a  right  to  acquire  bene¬ 
ficial  ownership  of  a  security  and  a 
pledge  under  a  defaulted  pledge  agree¬ 
ment  are  also  deemed  to  be  beneficial 
owners  under  certain  circumstances 
(Rule  13d-3).  Under  the  new  rules,  Uie 
acquisition  by  a  group  of  the  beneficial 
ownership  of  the  securities  owned  by  its 
members  is  deemed  to  occur  upon  the 
date  of  the  agreement  to  act  together  for 
a  prescribed  purpose  (Rule  13d-6)  (17 
CFR  240.13d-6) .  The  new  rules  also  re¬ 
quire  aggregation  of  securities  of  the 
same  issuer  held  by  a  beneficial  owmer 
in  several  different  accounts  or  trusts 
(Rule  13d-3) . 

A  new  short  form  (Form  13D-5)  (17 
CFR  240.  13d-102)  was  ad(H>ted  to  be 
used  by  certain  institutional  Investors  in 
reporting  their  beneficial  ownership  so 
long  as  such  ownership  was  neither  ac¬ 
quired  nor  is  maintained  for  the  purpose 
(or  with  the  effect)  of  changing  or  in- 
fiuencing  the  control  of  the  issuer.  The 
short  form  may  be  filed  within  10  days 
after  the  end  of  the  calendar  quarter  in 
which  the  triggering  acquisition  was 
made,  and  thereafter  the  form  is  to  be 
amended  on  a  quarterly  basis  to  reflect 
all  material  changes  as  well  as  increases 
and  decreases  of  beneficial  ownership 
during  the  quarter  imtil  ownership  has 
dropped  to  five  percent  or  less  of  the 
subject  securities. 

B.  INSTITUTIONAL  INVESTOR  CONCERNS 

The  Commission  has  received  three 
rulemaking  petitions  pursuant  to  the 
CiHiunission’s  rules  of  practice  (17  CFR 
201.4)  seeking  to  have  the  Commission 
amend  Rule  13d-5  (17  CFR  240.  13d-5) 
to  permit  Insurance  companies  to  use 
the  short  form  acquisition  notice.’  Two  of 


^  The  text  of  the  rules  and  a  more  com¬ 
plete  description  of  the  rules  and  lUustra- 
tions  thereof  are  set  forth  In  Securities  Ex¬ 
change  Act  Release  No.  13291,  February  24, 
1977,  42  FR  12342. 

*  Ciertaln  of  these  rules  codify  existing  case 
law.  See,  e.g.,  “OAF  Clorp.  ▼.  MUlsteln,”  453 
F.2d  709  (C.A.  2,  1971)  certiorari  denied,  406 
U  S.  910  (1972). 

•Petitions  have  been  received  from  the 
American  Insurance  Association,  the  Ameri¬ 
can  CoimcU  of  Life  Insiirance,  and  The  Pru¬ 
dential  Insurance  Cknnpany  of  America. 


those  petitions  also  seek  amendment  of 
Rule  13d-6  to  limit  paragraph  (b)  there¬ 
of  to  agreements  relating  to  equity  secu¬ 
rities  of  an  issuer.’  Because  the  petitions 
largely  reflect  similar  concerns  repre¬ 
sentative  excerpts  are  set  forth  below.* 

The  member  banks  of  the  New  York 
Clearing  House  Association  have  articu¬ 
lated  their  concerns  regarding  the  new 
rules  in  a  submission  by  that  organiza¬ 
tion  which  is  also  set  forth  below. 

Additional  concerns  raised  by  institu¬ 
tional  investors  are  contained  in  the  let¬ 
ters  of  comment  on  proposed  Rule  13f-l 
(17  CFR  240.  13f-l)  published  in  Secu¬ 
rities  Exchange  Act  Release  No.  13396, 
March  22,  1977,  42  FR  16831.  Those  let¬ 
ters  have  been  made  part  of  Commission 
File  Number  S7-714  and  are  available 
for  public  inspection  and  c(H>ying. 

n.  Issues  Upon  Which  the  Commission 
SouciTS  Comments 

The  Commission,  at  this  time,  Ls  not 
proposing  to  amend  or  modify  the  new 
rules 'announced  in  February,  1977.  While 
these  rules  may  impose  sixne  burdens  on 
institutional  investors  and  others,  that 
concern  must  be  balanced  against  the 
need  for  full  and  accurate  disclosure  of 
the  beneficial  ownership  of  equity  secu¬ 
rities.  This  is  the  balance  the  Commis¬ 
sion’s  rules  attempted  to  achieve.  Simi¬ 
larly,  the  decision  to  exclude  insurance 
companies  from  the  list  of  persons  eli¬ 
gible  to  use  the  short  form  was  based  on 
several  factors.* 


•  •  American  Council  of  Life  Insurance  and 
Ihe  Prudential  Insurance  Company  of 
America. 

*  The  full  petitions  are  contained  in  Com¬ 
mission  File  Number  87-714  and  are>avall- 
able  for  pubUc  inspection  and  copying. 

*Ia  its  release  announcing  the  adoption 
of  its  beneflclal  ownership  disclosure  rules 
(Securities  Exchange  Act  Release  No.  13291. 
42  FR  12342) ,  the  Commission  articulated  the 
bases  for  its  determination  with  respect  to 
insurance  companies,  as  follows: 

As  originally  proposed,  the  short  form 
would  have  been  available  to  Insurance  com¬ 
panies,  as  defined  In  Section  3(a)  (19)  of  the 
Exchcmge  Act.  However,  the  Commission  has 
determined  that  the  considerations  which 
would  make  use  of  a  short  form  iq)propriate 
for  broker-dealers,  banks.  Investment  com¬ 
panies,  investment  advisers  and  employee 
benefit  plans  do  not  apply  equally  to  insur¬ 
ance  companies.  The  rationale  for  precluding 
insurance  companies  from  using  the  short 
fcMTU  is  based,  in  part,  upon  the  lack  of  any 
unlfmin  legal  requirement  restricting  such 
companies  In  the  amount  of  securities  they 
may  acquire  in  a  given  Issuer  and  on  the  fact 
that  the  transactions  by  which  an  insurance 
company  or  its  aflUlates  may  become  the 
beneficial  owners  of  securities,  even  taking 
into  account  the  aggregation  and  attribu¬ 
tion  aspects  of  the  new  rules,  generally  in- 
vcrive  volitional  Investment  decisions  of  a 
character  different  from  those  generally  made 
by  the  other  entitles  entitled  to  use  Form 
13D-5.  Moreover,  even  though  certain  aspects 
of  the  operations  of  Insurance  cmnpanles  are 
subject  to  regulation  under  state  law,  the 
Commission  does  not  believe  such  regula¬ 
tion  to  be  an  adequate  substitute  for  the 
protection  to  Investors  provided  by  disclosure 
under  Section  13(d) . 

In  reaching  Its  decision  regarding  inst¬ 
ance  companies,  the  Commission  was  aware 
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Nevertheless,  the  Commission  believes 
that  It  should  solicit  comments  on,  and 
give  due  consideration  to,  the  Issues 
which  have  been  highlight^  by  the  in¬ 
stitutional  investors,  and  for  that  reason 
has  previously  announced  the  deferral  o< 
the  effective  date  of  the  rules  from  Au¬ 
gust  31,  1977  to  April  30, 1978  (SecuriUes 
Exchange  Act  Rdease  No.  13844,  Au¬ 
gust  10,  1977,  42  PR  41405) .  The  Com¬ 
mission  requests  that  persons  comment¬ 
ing  on  these  issues  furnish  detailed  em¬ 
pirical  and  other  evidentiary  support 
buttressing  their  objections  to  and  sug¬ 
gestions  for  any  proposed  modification  in 
the  new  rules. 

While  the  Commission  will  consider 
-comments  on  any  aspect  of  the  new  rules, 
including  any  of  the  matters  raised  in 
the  petitions  and  submissions  referred  to 
above,  the  issues  upon  which  the  Com¬ 
mission  specifically  desires  comment  are 
set  forth  below.  In  considering  the  Issues 
which  have  been  raised,  consideration 
should  be  given  to  the  question  of 
whether  it  will  also  be  necessary  to  re¬ 
vise  the  definition  of  beneficial  owner¬ 
ship.  presently  set  forth  in  Rule  13d-3. 
Accordingly,  the  Conunission  specifically 
invites  comments  on  the  question 
whether,  and,  how.  the  definition  of  ben¬ 
eficial  ownership  should  be  revised  to  al¬ 
leviate  the  institutions’  problems  in  a 
manner  consistent  with  the  purposes  of 
Section  13(d)  of  the  Ebcchange  Act. 

In  responding  to  the  following  ques¬ 
tions,  please  furnish  specific  cost  date 
with  respect  to:  (1)  Compliance  with  the 
new  rules  as  they  now  stand;  and  (2) 
compliance  with  the  rules  as  amended  in 
any  manner  recommended  by  the  com¬ 
mentator. 

1.  Availability  of  the  short  form,  (a) 
Should  insurance  companies  generally, 
or  life-insurance  companies  or  pr(H>erty 
and  (^ualty  companies  specifically, 
qualify  for  inclusion  in  Rule  13d-5  as  a 
class  of  beneficial  owners  entitled  to  use 
Form  13D-5  in  lieu  of  Schedule  13D? 

(b)  Should  a  group  whose  members 
are  individually  eligible  to  use  Form 
13D-5  be  permitted  to  use  that  form  re¬ 
gardless  of  whether  the  securities  are 
acquired  in  a  private  placement? 

(c)  Should  two  or  more  persons  who 
are  beneficial  owners  (rf  the  same  secu¬ 
rities  and  who  are  otherwise  eligible  to 
use  Form  13I>-5  be  permitted  to  file  a 
single  Form  13D-5? 

(d)  Should  the  attribution  of  bene¬ 
ficial  ownership  from  a  subsidiary,  which 
is  not  qualified  to  use  the  short  form,  to 
its  parent,  which  is  so  qualified,  preclude 
the  parent  from  utilizing  the  short  form? 

2.  Overlap  under  proposed  Rule  13f-l. 
(a)  Should  the  disclosures  required  by 
rules  under  Section  13(f)  provide  the  ex¬ 
clusive  reporting  obligaticm  for  the 
securities  beneficially  owned  by  institu¬ 
tional  investors  who  disclaim  any  inten- 


ot  s  nvunber  of  private  enforcement  Investi¬ 
gations  pending  at  that  time  which  tended 
to  reveal  a  pattern  by  certain  Insmanoe  com¬ 
panies  of  utilizing  tbelr  aaeets  to  engage  In 
cv  assist  activities  in  violation  of  the  Wil¬ 
liams  Act.  Its  release  referred  to  the  factors 
that  the  Commission  believes  facilitated  the 
conduct  under  scrutiny. 


tlon  of  InTesUnf  for  purposes  of  infiuene- 
Ing  control  or  management? 

(b)  Can  the  purposes  of  Sections  13 
(d)  and  (f)  be  effected  without  duplica¬ 
tive  reporting? 

3.  Practical  problems,  (a)  Should  the 
reporting  and/or  dlsckxmre  requirements 
ot  Form  13I>-5  be  based  on  beneficial 
ownership  as  of  the  end  of  the  calendar 
quarter  rather  than  at  any  time  during 
the  quarter? 

(b)  Should  Form  13D-5  be  required  to 
be  filed  within  some  period  of  time  in 
excess  of  the  present  10  days  after  the 
end  of  the  calendar  qiwrter;  and.  if  so, 
what  is  an  appropriate  period  of  time? 

4.  Definitional  and  interpretative 
problems,  (a)  When  should  a  pledgee  un¬ 
der  an  agreement  as  to  which  there  has 
been  a  default  be  deemed  the  beneficial 
owner  of  the  pledged  securities?' 

(b)  Should  persons  qualified  to  file  the 
short  form  be  exempted  from  the  re¬ 
quirement  that  they  te  deemed  the  ben¬ 
eficial  owner  of  securities  which  they 
have  the  right  to  acquire  within  60  days 
either  through  the  conversion  of  (X}nvert- 
ible  securities  or  through  the  exercise  of 
options,  warrants  or  rights? 

(d)  Would  an  exemption  for  persons 
qualified  to  file  Form  13EX-5  fitun  the  re¬ 
quirement  to  aggregate  securities  held  by 
foreign  branches  and  subsidiaries  in  un¬ 
related  investment  accounts  be  incon¬ 
sistent  with  the  purposes  of  Section  13d? 

(e)  If  two  or  more  persons  agree  to  act 
together  solely  for  the  purpose  of  acquir¬ 
ing,  holding,  or  disposing  of  a  non-equity 
security  of  an  issuer,  should  Rule  13d- 6 
(b)  be  amended  so  that  the  group  formed 
thereby  will  not  be  deemed  to  be  the  ben¬ 
eficial  owner  of  the  equity  securities  ben¬ 
eficially  owned  by  such  persmis? 

In  addressing  the  issues  raised  in  this 
release  commentators  should  feel  free  to 
consider  the  materials  accumiUated  in 
Commission  File  No.  S7-580  ^  in  ctmnec- 
tion  with  the  beneficial  ownership  rules 
proposed  by  the  Commission  in  Exchange 
Act  Release  No.  11616  (40  FR  42212) . 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

August  29. 1977. 

Attachments  To  Release  Nos.  33-5859 
34-13900 

EXCEBFT  rmOM  THE  PETITION  OF  THE  AMERICAN 
INSURANCE  ASSOCIATION  RELATING  TO  RULE 
13D-5 

m.  The  Commission’s  Action  in  Amending 
Proposed  Rule  13d-5  To  ExcLtniE  Insur¬ 
ance  Companies  Was  Contrary  To  Its 
Regulatory  Purposes  Unmx  the  Exchange 
Act  and  The  Williams  Act 

The  Williams  Act  amendments  to  the  Ex¬ 
change  Act  were  designed  to  fUl  the  gap  In 
the  disclosure  provisions  ol  existing  securi¬ 
ties  legislation  which  occurred: 

(1)  When  a  person  or  group  of  persons 
seeks  to  acquire  a  substantial  block  of 
equity  securities  of  a  corporation  by  a  cash 
tender  offer  or  through  open  market  or  pri¬ 
vately  negotiated  purchases  and  (2)  when 


**1710  materials  contained  in  that  file  are 
available  for  public  Inspection  and  copying. 


a  corporation  repurchasea  Its  own  equity 
seeurlUes.'* 

Oongreas  lacognlaed  tha  need  for  protection 
o<  Invcetoca  “caught  tn  the  mldet  of  a  battle 
for  corporate  contrirt’’  set  off  by  an  outside 
tender  offer.  It  theref(»a  provided  that  any 
paraon  or  group  which  acquired  10  percent 
or  more  of  any  class  of  registered  .equity 
security  (as  weU  as  certain  investment  com¬ 
pany  securities)  or  which  made  a  tender 
offer  for  such  securities  must  rtlsploee  Infor¬ 
mation  as  to  the  size  of  Its  holding,  the 
source  of  Its  funds,  any  contracts  or  arrange¬ 
ments  relating  to  the  shares,  and  any  plana 
to  change  the  business  or  corporate  structure 
of  the  acquired  firm.'* 

Congress  did  not  Intend  to  require  exten¬ 
sive  disclosure  on  the  part  of  purchasers 
whose  acquisition  of  securities  was  not  In¬ 
tended  to  or  did  not  have  the  effect  of  chang¬ 
ing  or  Influencing  control  of  the  Issuer  or 
otherwise  did  not  fall  within  the  purposes 
of  the  Act.  This  purpose  was  reflected  in 
amended  sections  13(d)  (5)  (D)  and  14(d)  (8) 
(D)  of  the  Exchange  Act.** 

Subsequently,  the  Williams  Act  was 
amended  to  reduce  the  triggering  level  of 
securities  acquisitions  for  reporting  require¬ 
ments  to  5  percent,  to  include  certain  Insur¬ 
ance  company  securities,  and  to  allow  the 
Commission  to  adopt  a  short  form  notice  of 
acquisitions  under  section  lS(d> : 

The  Commission,  by  rule  or  regulation  or 
by  order,  may  permit  any  person  to  flle  In 
lieu  of  the  statement  required  by  para¬ 
graph  (1)  of  this  subsection  or  the  rules 
or  regulations  thereunder,  a  notice  stating 
the  name  of  such  person,  the  number  of 
shares  of  any  equity  securities  subject  to 
paragraph  ( 1 )  which  are  owed  by  him,  the 
date  of  their  acquisition  and  such  other 
information  as  the  Commission  may 
specify.  If  it  appears  to  the  Commission 
that  such  securities  were  acquired  by  such 
person  In  the  ordinary  course  of  business 
and  were  not  acquired  for  the  purpose  of 
and  do  not  have  the  effect  of  changing  or 
Influencing  the  control  of  the  Issuer  nor 
in  connection  with  or  as  a  participant  in 
any  transaction  having  such  purpose  or 
effect.**  . 

In  Its  1975  Release,  the  Commission  pro¬ 
posed  a  definition  of  “beneficial  ownership" 
which  would  Include  persons  acquiring  secu¬ 
rities  In  the  ordinary  course  of  business  and 
not  with  a  view  toward  affecting  corporate 
control.  The  Commission  {Hoposed  the  adop- 
tkm  of  a  short  form  acquisition  notice.”  In 
so  doing  it  noted  that  the  proposed  standard 
for  use  of  the  short  form  by  Institutional 
Investors  was  the  standard  established  In 
13(d)  (5) :  Such  an  Investor  must  have  ac¬ 
quire  Its  securities  "in  the  ordinary  course 
of  business  and  not  with  the  purpose  or 
effect  (rf  changing  or  Influencing  the  control 
of  the  issuer  nor  In  connection  with,  or  as  a 
participant  in,  any  transaction  having  such 
purpose  or  effect.”  ** 

Benefit  of  the  short  form  was  to  be  limited 
to  the  list  of  Institutional  InvesUsrs  specified 
in  the  proposed  rule  on  the  grounds  that 
"they  are  the  ones  most  likely  to  have  ac¬ 
quired  more  than  a  five  percent  Interest  In 


**S.  Rep.  No.  550,  90th  Cong.,  Ist  Sess.  1 
(1967);  HJl.  Rep.  No.  1711,  90th  Cong.,  3d 
Sess2  (1968). 

>*S.  Rep.  550,  supra,  at  4;  HJt.  Rep.  1711, 
supra,  at  4. 

**S.  Rep.  550,  supra,  at  8,  10;  H.R.  Rep. 
1711,  supiit,  at  9. 11. 

"Pub.  U  91-567  (1970),  16  UB.C.  78m(d) 
(6).  The  pro4islc«  for  short-form  reporting 
did  not  apply  to  tender  offers  under  section 
14. 

”  40  FR  43213  (September  11, 1975) . 

■Id. 
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an  Issuer  In  the  ordinary  course  of  their 
businees.”  “ 

Insiurance  companies  clearly  meet  these 
standards  in  their  Investment  activities. 
State  laws  regulating  insurance  companies 
restrict  the  percentage  of  outstanding  equity 
seourltlss  of  any  Issuer  which  an  insurance 
company  may  acquire.  These  restrictions  also 
set  a  ceiling  on  the  percentage  of  any  insur¬ 
er’s  assets  which  may  be  invested  in  one  is¬ 
suer’s  securities.  The  effect  of  state  regiila- 
ti<»  is  to  limit  the  possibility  of  insurance 
companies  engaging  in  takeover  bids  through 
ordinary  investment  operations,  whether 
through  tender  offers  or  otherwise. 

As  the  Commission  itself  concluded  in  its 
1971  study  of  Instltuti'mal  Investors,  insur¬ 
ance  companies  do  not  purchase  securities 
with  the  Intent  of  gaining  control  of  the  in¬ 
vestment  vehicle.*  Rather,  the  Insurance 
company  seeks  a  combination  of  return  and 
safety  in  its  investments.  Thus,  companies 
which  are  typically  subject  to  takeover  bids — 
because  of  declining  stock  prices,  inert  man¬ 
agement,  or  temporary  large  cash  balances — 
would  probably  be  unattractive  investments. 
The  Insiurance  company  seeks  to  Invest  in 
a  management,  not  to  enter  into  a  contest 
with  It. 

The  principles  of  diversification  and  limi¬ 
tation  of  downside  risks  guide  Insurance 
portfolio  managers  in  their  activities.  Statu¬ 
tory  limitations  on  investments  rarely  im¬ 
pinge  on  a  portfolio  decision  because  insur¬ 
ance  companies  are  even  more  committed  to 
diversificatl<m  and  risk  avoidance  than  regu¬ 
lators  require. 

Insurance  company  Investments  are  also 
subject  to  full  public  scrutiny.  Uniform  re¬ 
porting  forms  are  prescribed  by  the  National 
Association  of  Insurance  Commissioners 
which  require  disclosure  of  all  investment 
holdings  as  well  as  sales  and  purchases  dur¬ 
ing  each  calendar  year.  The  information  filed 
by  each  company  is  available  to  the  public 
through  state  commissioners’  offices  as  well  as 
through  privately-owned  reporting  services. 

Congress  has  recognized  that  state  regula¬ 
tion  combined  with  uniform  disclosure  re¬ 
quirements  effectuates  .registration  under  the 
Exchange  Act  with  inspect  to  the  insurance 
industry.  In  amending  the  Exchange  Act  in 
1964,  Congress  exempted  Insurance  companies 
from  the  registration  requirements  estab¬ 
lished  by  section  ia(g) :  Provided,  That  cer¬ 
tain  conditions  were  met.  Including  state 
regulation  of  the  company’s  proxies  and  fil¬ 
ing  by  the  company  of  an  annual  Statement 
substantially  conforming  that  prescribed  by 
the  National  Association  of  Insurance  Com¬ 
missioners.* 

The  Commission’s  action  appears  to  con¬ 
tradict  the  intent  of  Congress  as  expressed  in 
the  1964  amendments.  The  statutory  lan- 


*  Id.  at  42214. 

•  See  pp.  39-40,  infra. 

“Section  12(g)  (2)  (O)  of  the  Exchange 
Act,  16  U5.C.  section  781(g)  (2)  (O) .  Slinl- 
larly,  insurance  policies  were  declared  exwnpt 
frc«n  regxdatlon  as  seciiritlee  in  section  3(a) 
(8)  of  the  Securities  Act  of  1933,  and  Insiur- 
ance  companies  were  specifically  exempted 
from  the  coverage  of  the  Investment  Com¬ 
pany  Act  of  1940  by  section  3(c)  (3)  of  that 
statute.  In  both  instances,  the  exemptions 
were  based  on  Congressional  recognition  of 
the  preeminent  role  of  state  regulation  of 
the  insurance  business.  See  H.R.  Rep.  No.  85, 
73d  Cong.,  1st  Sess.  15  (1933);  77  Cong.  Rec. 
2936-38,  2946  (1933)  (Securities  Act  of  1933) ; 
“Hearings  before  House  Comm,  on  Interstate 
and  Foreign  Commerce  on  HU.”  10065,  76th 
Cong.,  3rd  Sees.  61-62  (1940);  86  Cong.  Rec. 
10070-71  (1940)  (Investment  Ocunpany  Act 
of  1940).  See  also  SEC  v.  Variable  Annuity 
Co..  359  U.S.  65  (1969). 
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gxuige  reflects  a  Congreeslonal  determlnatloa 
that  the  basic  pattern  of  State  regulatkm  of 
insurance  companies  should  not  bo  disturbed 
unneceaaahly  by  the  Federal  seourltlae  lawa. 
Furthermore,  Congress  expressed  Its  belief 
that  State  regulation,  when  combined  with 
uniform  dlsclosxirs  requirements,  was  eufll- 
clent  to  achieve  the  purposes  of  the  Exchange 
Act. 

No  evidence  to  contradict  these  facts  h>* 
pear  in  the  record  of  the  Rule  18d-6  rule- 
making.  The  Commieslon’s  negation  of  Its 
own  past  pronouncements,  of  Oongrssslonal 
Intent  as  expressed  in  the  Exchange  Act  and 
the  Williams  Act  amendments,  and  of  its  own 
proposed  rules  is  without  factual  support. 
For  this  reason,  the  Commission  should  now 
amend  Rule  13d-6  to  Include  Insurers. 

IV.  The  Commission’s  Stated  Rationau  roa 
THE  Exclusion  or  Insueancb  Companies 
From  the  Coverage  op  Rule  13d-5  Lacks  a 
Basis  in  Fact  or  Reason 

A.  the  insurance  industry  is  subject  to 
EITECnVE  state  regulation  with  respect 

TO  SECURITIES  ACqUISITIONS 

In  its  brief  rationale  tar  excluding  insur¬ 
ance  companies  from  the  benefits  of  Rule 
13d-5.  the  Commission  stated: 

’The  rationale  for  precluding  Insurance 
companies  from  using  the  short  form  is 
based,  in  part,  upcm  the  lack  of  any  uni¬ 
form  legal  requirement  restricting  such 
companies  in  the  amount  of  securities  they 
may  acquire  in  a  single  issuer  •  •  •  More¬ 
over,  even  though  certain  aspects  of  the 
operations  of  Insurance  companies  are  sub¬ 
ject  to  regulation  under  state  law,  the 
Commisison  does  not  believe  such  rela¬ 
tion  to  be  an  adequate  substitute  for  the 
protection  to  investors  provided  by  disclo¬ 
sure  under  Section  13(d)  .’’* 

This  statement  recognizes  that  insurance 
company  Investments  are  a  matter  of  State 
regulation.  It  Ignores,  however,  the  pervasive 
character  of  such  regulation,  as  well  as  the 
applicability  of  New  York  law  to  the  majority 
of  insurance  companies  and  their  assets.  By 
,  comparison  to  the  Insurance  industry,  other 
institutional  investors  which  have  been 
granted  the  benefits  of  Rule  13d-S,  are  rela¬ 
tively  unregulated.* 

In  view  of  the  disparity  between  the  goal 
of  the  Williams  Act — disclosure  of  acquisi¬ 
tions — and  the  imposition  of  State  legal  re¬ 
quirements  limiting  portfolio  acquisitions, 
it  appears  that  this  portion  of  the  Commis¬ 
sion's  rationale  is  inapplicable  to  the  stated 
purposes  of  the  Rule.  ’This  is  particularly 
true  in  light  of  the  near-total,  lack  of  simi¬ 
lar  limitations  on  other  institutional  inves¬ 
tors.  However,  it  is  worth  reviewing  what 
the  Commission  would  have  found  had  it 
addressed  the  question  of  State  regulation 
of  insurance  companies. 

As  the  Commission  stated  in  its  1971  study 
of  institutional  investm^,  “Insurance  com¬ 
pany  equity  investments  are  severely  re¬ 
stricted  by  state  insurance  laws.”*  These 
restrictions  are  applied  in  two  ways.  First, 
insurance  companies  are  restricted  as  to  the 
percentage  of  their  assets  which  may  be 
placed  in  equity  Investments,  and  further 
restricted  as  to  the  percentage  of  assets 
which  may  be  committed  to  any  one  equity 


*  SEC  Docket  at  1786. 

*See  Securities  and  Exchange  Commis¬ 
sion,  "Institutional  Investor  Study  Report,” 
H.R.  Doc.  No.  92-64  (hereinafter  cited  as  ‘Tn- 
stltutlonal  Investor  Study”),  pt.  2,  at  144-46 
(investment  advisers).  439-60  (bank  trust 
departmMits) ;  pt.  8,  at  901-04  (offshcMe 
fimds).  980-1004  (pension-benefit  plans) 
(1971), 

*  Id.,  pt.  2,  at  687  («nphasls  added) . 


vshloto.  fleeood.  and  more  directly  relevant 
to  the  WOUaxDs  Aet,  Insuranoe  oompanles 
are  limited  In  the  peroentage  of  the  out¬ 
standing  shares  of  any  one  Issuer  which 
they  may  aoqulre. 

As  the  OommlsskHi  found  In  Its  Institu¬ 
tional  Investor  Study,  while  statutory  lim¬ 
its  vary  from  State  to  State,  of  New  York’s 
Insuranoe  Law  provides  a  nationwide  stand¬ 
ard.*  New  York  requires  that  non-domlclll- 
ary  insurance  companies  must  substantially 
comply  with  the  investment  limitations 
placed  on  New  York  companies.*  It  is  esti¬ 
mated  that  70  percent  of  the  Insurance  com¬ 
panies  in  the  United  States  and  80  percent 
of  total  insurance  company  assets  are  sub¬ 
ject  to  New  York  regulation.*  In  addition, 
most  other  Insurance  companies  which  are 
not  subject  to  New  York  regulatmy  require¬ 
ments  confine  themselves  to  the  amounts 
and  types  of  Investments  authcn-lzed  by  New 
York.* 

Under  New  York  law  insurance  com¬ 
panies’  investments  in  common  stocks 
or  shares  are  limited  to  those  instltu- 
tifHis  which  meet  the  following  require¬ 
ments: 

(i)  *AU  the  obUgatlons  and  preferred 
stock,  if  any.  of  such  institutions  are  eli¬ 
gible  as  investments’  under  applicable  pro¬ 
visions  of  the  New  York  Insurance  Law; 

(li)  ‘Such  institution  shall  have  earned, 
during  (the  past  seven  fiscal  years),  an 
aggregate  sum  which  would  have  been 
sufficient  to  pay  dividends  ot  four  per 
centum  per  annum  upon  the  par  value  (or 
in  the  case  of  commonstocks  or  shares 
without  par  value,  then  upon  the  stated 
capital  In  respect  thereof)  of  all  its  com¬ 
mon  stocks  or  shares  outstanding  during 
such  period;  ’  and 

(lU)  With  some  exceptions,  the  common 
stocks  or  shares  of  any  such  institution 
other  than  a  bank,  trust  company  or  in¬ 
surance  company  are  registered  on  a  na¬ 
tional  exchange  pursuant  to  the  Securi¬ 
ties  Exchange  Act  of  1934.* 


*  See  note  26,  infra. 

*N.Y.  Ins.  L.  I  90  (McKinney  1966).  See 
“Institutional  Investor  Study,”  pt.  2  at  687. 

*  A.  M.  Best  Co..  “Aggregates  and  Averages” 
(1974):  N.Y.  State  Ins.  Dept.,  “Statistical 
Tables  from  Annual  Statements”  (1974). 
Such  limitations  are  generally  in  accord  with 
policies  adopted  by  insuranoe  company  port¬ 
folio  managers,  and  therefore  represent  no 
great  administrative  burden  to  the  company. 
See  “Institutional  Investor  Study”,  pt.  2  at 
823. 

*  The  "Institutional  Investor  Study” 
stated:  Most  companies  responding  to  the 
Study’s  questionnaires  have  found  the  New 
York  statute  to  be  the  primary  restraint 
upon  their  common  stock  investment  deci¬ 
sions,  regardless  of  where  the  companies  are 
domiciled.  While  a  few  smaller  companies 
dcMnlcUed  in  relatively  liberal  States  and  not 
doing  business  in  New  York  have  been  able 
to  substantially  exceed  New  York’s  bounds, 
even  most  medium-sized  Insurers  confine 
themselves  to  amouqfs  and  types  of  Issues 
authorized  by  New  York  law. 


Because  few  States  are  more  restrictive 
than  New  York,  and  because  most  large  com¬ 
panies  and  groups  do  business  there,  the  New 
York  standards  amounts  to  a  national  stand¬ 
ard  for  most  purposes. 

*N.Y.  Ina.  Law  81(13)  (a)  (McKinney  1976 
Supp).  If  a  oompany’s  shares  are  otherwise 
registered  under  the  Exchange  Act,  price 
quotations  on  the  shares  are  available 
through  NASDAQ,  the  company  earned  at 
least  6300,000  in  the  last  fiscal  year,  its  total 
assets  are  at  least  $7,000,000,  and  at  least 
900  persons  own  shares,  the  stock  may  be 
eligible  for  purchase.  Id. 
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Except  In  the  case  of  acquisition  of  shares 
In  quallfled  Insurance  subsidiaries  of  life  in¬ 
surance  companies  and  quallfled  mortgage 
companies,  insurance  companies  may  not  In¬ 
vest  In  more  than  6  percent  of  total  Issued 
and  outstanding  shares  In  any  one  institu¬ 
tion.  nor  may  such  Investment  In  the  com¬ 
mon  shares  of  an  Institution  exceed  1  percent 
of  the  Insurance  company’s  admitted  as¬ 
sets.**  In  addition,  no  more  than  10  percent 
of  an  Insurance  company’s  admitted  assets 
may  be  conunltted  to  all  securities,  debt 
and  equity,  of  any  one  Issuer."  Finally,  no 
more  than  10  percent  of  the  admitted  as¬ 
sets  of  an  insurance  company  or  100  per¬ 
cent  of  Its  surplus,  whichever  is  less  may 
be  committed  to  investments  In  common 
stocks  and  shares." 

B.  INStntANCK  COMPANY  INVESTMENTS  ARE 
WIDELY  DISCLOSED 

A  second  issue,  that  of  the  role  of  State 
regulators  In  enforcing  disclosure  of  Insur¬ 
ance  company  Investments  Is  more  relevant 
to  the  Williams  Act.  Again,  had  the  Com¬ 
mission  studied  this  Issue  It  would  have 
found  such  disclosure  more  complete  than 
any  contemplated  by  Its  Williams  Act  rules. 
The  contrast  which  can  be  drawn  to  banks 
and  other  financial  Institutions  Is  favorable 
to  the  insurance  Industry.** 

Insurance  companies  are  required  to  re¬ 
port  all  Investments  to  State  regulatory  of¬ 
fices  In  the  States  In  which  they  transact 
business.  ’The  National  Association  of  In¬ 
surance  Commissioners  (”NAIC”)  has  prom¬ 
ulgated  a  statement  blank  to  be  filed  by  fire 
and  casualty  companies  on  an  annual  or 
quarterly  basis.  Schedule  D  of  that  blank  Is 
attached  hereto  as  Appendix  U.*  By  refer¬ 
ence  to  Schedule  D,  it  can  be  seen  that  In¬ 
surance  companies  must  report  equity  hold¬ 
ings  by  type  and  country  of  origin,  at  book 
value,  market  value,  and  actual  cost.  Sep¬ 
arate  schedules  within  the  form  show  all 
stock  holdings,  acquisitions,  and  dispositions 
for  the  past  reporting  period. 

The  information  filed  with  State  Insurance 
commissioners  on  the  NAIC  form  Is  both 
comprehensive  and  open  to  public  Inspec¬ 
tion.  Comparative  data  for  insurance  com¬ 
panies  nationwide  Is  gathered  and  made 
available  through  surveys  of  the  Insurance 
Industry  published  annually  by  the  A.  M. 
Beet  Company  (“Best’s  Market  Guide’’)  and 
United  Statistical  Associates  (“Corporate 
Holdings  of  Insurance  Companies’’.)  ** 

Thus,  from  the  perspective  of  disclosure. 
Investments  by  insurance  companies  are  at 
least  as  accessible  to  the  public  as  are  those 
of  other  Institutional  Investors,  and  are  more 
accessible  than  those  of  banks.  There  exists 


**Id.,  section  81(13)(b). 

**  Id.,  section  87. 

"Id.,  section  81(13)  (c).  This  limitation  Is 
subject  to  a  “leeway”  amount  of  4  percent  of 
admitted  assets  which  the  company  may  In¬ 
vest  as  It  chooses.  Id.  sectlcm  81(17).  However, 
the  limitation  on  Investment  In  a  single 
company  provided  for  In  section  81(13)  (b) 
must  be  observed  even  under  the  leeway  pro¬ 
vision. 

**  See,  e.g..  Committee  on  Government  Op¬ 
erations,  “Disclosure  of  Corporate  Ownership, 
S.  Doc.  No.  93-62,  93d  Cong.,  3d  Sess.  at  8-7. 
146  (1974)  (hereinafter  cited  as  “Disclosure 
of  Corporate  Ownership"];  Committee  on 
Government  Operations.  “Corporate  Own¬ 
ership  and  Control,"  Committee  Print,  94th 
Cong.,  1st  Sees,  at  8.  9  (1978)  ((hereinafter 
cited  as  “Corporate  Ownership  and  (Con¬ 
trol”)). 

*  Appendix  Is  contained  In  Commission 
PUe  No.  87-714. 

•‘“Disclosure  of  Corporate  Ownership"  at 
146;  "Corporate  Ownership  and  Control”  at  9. 


no  reason  for  treating  Insurers  differently 
than  other  Institutions  under  the  Williams 
Act.  In  fact,  the  Commission  could  have 
achieved  Its  overall  purpose  simply  by  requir¬ 
ing  Insurance  companies  to  file  a  copy  of 
Schedule  D  of  the  NAIC  blank.  Precedent  for 
using  NAIC  standards  as  a  benchmark  In 
securities  law  disclosure  requirements  for 
Insurance  companies  can  be  seen  In  section 
12(g)  (3)  (O)  of  the  Exchange  Act,  which 
exempts  Insurance  company  securities  from 
registration  under  section  12(g)  where  the 
company  files  annual  reports  prescribed  by 
NAIC  with  state  authorities. 

The  conclusion  to  be  drawn  from  this 
discussion  of  State  regulation  of  Insurance 
companies  and  the  availability  of  public  in¬ 
formation  on  the  Investment  holdings  of 
Insurance  companies  is  that  the  Commission 
did  not  consider  the  relevant  factual  back¬ 
ground  when  It  excluded  Insurance  compa¬ 
nies  from  the  coverage  of  Rule  13d-5. 

C.  TRANSACTION  ENCAGED  IN  BY  INSURANCE  COM¬ 
PANIES  IN  THE  ACQUISITION  OP  SECURITIES  IN¬ 
VOLVE  INVESTMENT  DECISIONS  SIMILAR  TO 

THOSE  MADE  BY  OTHER  INSTITUTIONAL  IN¬ 
VESTORS 

The  Commission's  final  rationale  for  ex¬ 
cluding  Insurance  companies  from  the  cov¬ 
erage  of  Rule  13d-5  Is  based  on  the  following 
assertion;  |T|he  transactions  by  which  an 
insurance  company  or  Its  affiliates  may  be¬ 
come  the  beneficial  owners  of  securltlea,  even 
taking  into  account  the  aggregation  and  at¬ 
tribution  aspects  of  the  new  rules,  generally 
Involve  volitional  Investment  decisions  of  a 
character  different  from  those  made  by  other 
entitles  entitled  to  use  Form  13D-5." 

This  aspect  of  the  Commission’s  rationale  in¬ 
troduces  a  puzzling  element  Into  the  discus¬ 
sion  of  the  behavior  of  institutional  inves¬ 
tors.  In  the  many  studies,  hearings,  and  re¬ 
ports  issued  by  the  Commission  and  Congress 
during  the  period  prior  to  the  enactment  of 
the  Williams  Act  amendments  and  thereafter, 
the  AIA  has  been  unable  to  locate  any  dis¬ 
cussion  of  whether  institutional  investments 
were  “volitional.”  An  “Involuntary”  Invest¬ 
ment  Is  difficult  to  Imagine  in  the  present 
economic  structvue  of  the  United  States,  ex¬ 
cept  If  that  term  were  to  apply  In  Instances 
where  the  institutional  Investor  as  agent  acts 
at  the  express  direction  of  some  principal. 
Obviously,  such  situations  are  relatively  rare 
In  the  overall  scale  of  Investments  by  mutual 
funds,  bank  trust  departments,  and  insur¬ 
ance  companies. 

Investment  decisions  might  be  said  to  be 
influenced  negatively  by  regulations  which 
restrict  certain  types  of  Investment.  To  the 
extent  of  those  restrictions,  such  decisions 
might  conceivably  be  said  to  lack  volition  to 
some  degree.  However,  as  previously  estab¬ 
lished,  insurance  companies  are  subject  to 
State  regulatory  restrictions  which  are  at 
least  as  stringent  than  those  affecting  other 
Institutional  investors.  ’Iherefore,  from  this 
perspective  there  Is  no  basis  for  a  statement 
that  Insurance  companies  possess  greater 
volition  in  their  decisions  than  do  other 
Investors. 

To  the  contrary,  the  Commission  Itself 
has  concluded  that  the  behavior  of  insurance 
companies  as  invetsors  is  similar  to  that  of 
other  Institutions.**  The  principal  emphasis 
of  insurance  Investment  activities  Is  secur¬ 
ity  of  the  investment."  This  policy  (en¬ 
forced  by  State  regulatory  limitations)  means 
that  insurance  companies  commit  a  small 


"  11  SEC  Docket  at  1785  (emphasis  added) . 
>*  “Institutional  Investment  Study,”  pt.  6 
at  2849.  Banks  are  far  more  likely  to  be 
closely  related  to  the  management  of  their 
Investment  vehicles.  Id.  at  2848.' 

**  Id.,  pt.  2  at  827. 


proportion  of  their  assets  to  equity  securi¬ 
ties  and  q;>read  their  equity  Investments 
among  many  companies  .*■  Insurance  com¬ 
panies  purchase  equities  ot  companies  which 
are  perceived  to  be  well -managed. 

In  adopting  rule  13d-8  In  Its  present  form, 
tbs  Commission  has  created  a  distinction 
between  Insurance  companies  and  other  In¬ 
stitutional  investors  which  may  seriously  af¬ 
fect  the  ability  of  Insurers  to  conqiete  in 
public  and  private  capital  markets.  Banks, 
broker-dealers,  mutual  funds,  pension  funds, 
and  other  Institutions  will  have  access  to 
reports  on  significant  transactions  by  Insur¬ 
ance  companies  within  ten  days  after  they 
occur.  No  comparable  information  will  be 
available  to  insurance  companies  on  their 
competition)’  Investment  operations. 

The  Commission’s  exclusion  of  Insurance 
companies  from  use  of  the  quarterly  short 
form  report  would  encourage  Insurers  to 
Invest  only  in  the  largest  blue  chip  securi¬ 
ties.  Obviously  five  percent  of  the  outstand¬ 
ing  shares  In  IBM  or  Exxon  represents  a  far 
larger  Investment  than  five  pwcent  of  most 
companies  listed  over-the-counter,  on  the 
American  Stock  Exchange  or  mi  regional  ex¬ 
changes.  An  Insurance  company  would  be¬ 
come  subject  to  Schedule  13D  reporting  re¬ 
quirements  If  It  Invested  a  reasonable 
amount  of  funds  In  a  small  over-the-counter 
stock.  No  such  reporting  requirements  would 
arise  from  Investing  the  same  amount  of 
funds  In  IBM.  Similar  investment  patterns 
by  bank  trust  departments  concerned  the 
Congress  In  1973,  as  evidenced  by  bearings 
on  the  nmpact  of  Institutional  Investors 
in  the  Stock  Market.**  The  Commission 
should  weigh  with  serious  concern  the  con¬ 
sequences  of  encouraging  a  revival  of  the 
“two-tl«r”  market  through  onerous  report¬ 
ing  requirements  for  insurance  companies. 

Further,  insurance  companies  are  among 
the  largest  participants  In  the  private  place¬ 
ment  market.  The  distinction  In  reporting 
under  Section  13(d)  between  Insurance 
companies  and  other  large  participants  In 
the  market  tor  private  placements  could  put 
Insurers  at  another  competitive  disadvan¬ 
tage.  In  Its  1977  Release,  the  Commission 
stated  that  “a  group  of  Inetitutlonal  In¬ 
vestors,  each  of  whom  alone  meets  one  of 
the  standards  of  rule  13d-6(a)(2),  upon 
agreeing  to  act  together  for  the  purpose  of 
acquiring  securities  In  a  private  placement,, 
mqy  utilize  the  short  form.”  If  an  In¬ 
surance  company  is  a  member  of  such  a 
group,  the  Insurance  company  alone  would 
have  to  report  Its  acquisition  on  Schedule 
13D  within  ten  days,  even  though  all  mem¬ 
bers  of  the  group  acquired  fungible  securi¬ 
ties  for  the  same  purposes.  This  and  similar 
Inconsistencies  resulting  from  comprehen¬ 
sive  reporting  requirements  placed  solely 
upon  insurers  may  well  have  a  chilling  ef¬ 
fect  uptMi  private  placements. 

Vigorous  competition  exists  today  among 
all  types  of  Institutional  money  managers. 
Balancing  equities  between  money  managers 
which  are  exchange  members  and  money 
managers  which  are  not  exchange  members 
was  one  of  the  fundamental  objectives  In  the 
Securities  Acts  Amendments  of  1975,  as  evi¬ 
denced  by  SEC  Release  No.  34-13388.  Requir¬ 
ing  Insurance  companies  to  report  securities 


*•  See,  e.g.,  “Corporate  Ownership  and  Con¬ 
trol”  at  13-16.  This  comparison  of  mutual 
fund  and  Insurance  company  holdings  in 
twelve  corporations  shows  in  each  case  that 
the  average  percentage  of  Insurance  company 
ownership  is  far  lower  than  the  average  per¬ 
centage  of  mutual  fund  ownership. 

**  Senate  Comm,  on  Finance,  Subootnm.  on 
.  Financial  Markets.  “The  ImpiKrt  of  Institu¬ 
tional  Investors  in  the  Stock  Market”,  Pts. 
1  and  2  (CkHnmlttee  Print,  1973) . 
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tranaaetlonB  mudx  sooner  than  other  Inetltu- 
tlonal  Inveetors  ooald  put  Insurers  at  a  oom- 
petlttye  rtleailrantage.  In  ecKnmunlcattng 
with  potential  oUents,  other  money  managera 
would  be  able  to  discuss  the  pros  and  oons  ot 
Investment  strategies  pursued  by  Insurance 
companies,  while  the  Insurers,  competing  for 
the  same  clients,  could  only  guess  at  the  in¬ 
vestment  posture  tit  other  institutional  man¬ 
agers.  Certainly  the  Oommisslon  should  have 
considered  fully  the  possible  anticompetitive 
effects  ot  singling  out  Insiirers  for  disparate 
treatment  before  adopting  i»asent  rule  Ud-6. 

The  Federal  Communications  Commission 
C'POC”)  recently  Investigated  the  specific 
question  of  whether  Insurers  should  be 
treated  differently  than  banks  and  other  In¬ 
stitutional  Investors  with  respect  to  equity 
ownership  of  broadcast  licensees.  Its  conclu¬ 
sion  was  that  the  Investment  activities  of 
Insurance  companies  should  be  subject  to 
exactly  the  same  regulatory  requirements  as 
those  of  other  Institutions. 

The  FOC  long  maintained  rules  limit¬ 
ing  the  multiple  ownership  of  broadcast  sta¬ 
tions  and  cable  television  systems.  These 
rules  prohibit  the  ownership  of  two  or  more 
stations  in  any  of  the  three  broadcast  serv¬ 
ices  (AM  radio,  FM  radio,  or  television)  in 
the  same  area  of  service.  Further,  no  entity 
or  person  may  own  or  have  a  controlling  In¬ 
terest  In  more  than  7  AM,  7  FM,  and  7  tele¬ 
vision  stations.*  For  purposes  of  these  rules, 
the  FCC  had  considered  a  1  percent  equity 
Interest  in  a  broadcast  licensee  as  a  "cog¬ 
nizable  interest’’  which  through  which  a 
person  might  exercise  some  element  of  con¬ 
trol  in  the  corporation.* 

Over  the  course  of  several  years  the  FOC 
raised  this  limitation  for  various  institu¬ 
tional  Investors.*  In  1976,  the  FCC  proposed 
further  raising  Its  benchmark  to  a  uniform 
6  percent  for  Insurance  companies,  invest¬ 
ment  companies,  and  banks.  The  arguments 
in  favor  of  such  a  change  were  outlined  In 
the  FCC’B  decision: 

The  reason  most  frequently  suggested 
for  adoption  cS  the  increased  benchmark 
Is  that  banks,  insurance  companies,  and 
Investment  companies  are  “passive"  in¬ 
vestors  who  cannot  exercise  managerial 
Influence  over  their  portfolio  companies.. 
Most  commentators  point  out  that  the 
charters  and  prospectuses  of  these  Institu¬ 
tional  investors  as  well  as  state  and  federal 
regulation  limit  -ttie  amount  of  stock  they 
can  purchase  in  any  one  company.  Conse¬ 
quently,  these  parties  believe  that  banks, 
insurance  compcmles  and  investment  com¬ 
panies,  who  all  play  the  same  passive  In¬ 
vestment  role,  should  be  subject  to  the 
same  benchmark.  Also,  those  commentators 
reason  that  5  p«'cent  is  a  reasonable  and 
realistic  benchmartE  because  it  will  have  a 
beneficial  effect  on  the  degree  of  Invest¬ 
ment  In  the  broadcast  and  cable  busi¬ 
nesses  and  at  the  same  time  will  guard 
against  any  tmdue  concentration  of  con¬ 
trol.* 

Despite  the  arguments  of  those  opposed  to 
raising  the  benchmark  percentage  for  fear 
of  concentrating  ownership  In  the  broadcast 


*  Cross  ownership  of  cidjle  television  sys¬ 
tems  wi^h  networks,  television  broadcast  sta¬ 
tions,  or  television  translator  stations  Is  also 
forbidden,  as  is  ownership  of  a  dally  news¬ 
paper  and  a  broadcast  station  In  the  same 
community. 

*  See  Multiple  Ownership  and  Cross  Owner¬ 
ship.  S9  VXiXi.  ad  970  (107g). 

*13  F.C.C.  8d  257  (1968)  (limit  for  in¬ 
vestment  companies  raised  to  3  percent):  34 
F.C.C.  ad  889  (1973)  (limit  for  bank  trust 
departments  raised  to  6  percent,  except  in  the 
case  of  cable  televiBlon  systems). 

“  59  F.C.C.2d  at  973-74. 


madia,  the  FCC  decided  to  adopt  the  proposed 
rule  change  on  tiM  growads  taht  tt  tpomld  In¬ 
crease  Institutional  investment  In  broaflcast 
and  cable  companies,  thereby  strengthening 
the  “economic  foundation"  of  these  tndua- 
tries.  The  FOC  further  oonoludad  that  in¬ 
creasing  the  benchmark  would  not  cause 
“undue  concentration  of  control."  It  noted 
that  opponents  of  the  proposal  had  cited  no 
Instance,  nor  had  the  FOC  staff  found  any. 
in  which  institutional  investmrs  had  used 
their  minority  Interest  to  Influence  the  man¬ 
agement  of  a  widely-held  broadcast  or  cable 
company.** 

The  FCC  specifically  recognized  that  insur¬ 
ance  companies  are  entitled  to  equal  treat¬ 
ment  with  other  institutional  Investors  un¬ 
der  its  multiple  ownership  rules.  Unlike  this 
Commission’s  recent  proceeding,  the  FCC’e 
investigation  foctised  on  the  Insurance  in¬ 
dustry  and  considered  a  full  record.*  The 
FCC's  conclusion  Is  parallel  to  those  reached 
by  Congress  and  the  Commission  In  previous 
studies  of  Institutional  Investors. 

Excexpt  From  Petition  of  the  Prudential 
Insurance  Compant  of  America  Relatino 
TO  Rule  13d-0 

V.  Rule  13d-e(b)  Will  Have  Capricious  and 
Mischievous  Results  if  Applied  to  the 
Oroinart  Course  of  Business  Dbndino 
Activities  of  Life  Insurance  Companies 

1.  The  acquUition  of  equity  eaourities  in 
private  placetnente  by  life  insurance  com¬ 
panies.  As  we  have  on  other  occasions  ex¬ 
plained  to  the  Commission,  an  Integral  pcMt 
of  the  business  of  a  life  Insiuvtnoe  company 
Is  the  Investment  of  the  excess  of  the  net 
premiums.  Investment  Income  and  principal 
repayments  that  remains  after  payment  of 
benefits  under  its  policies  and  contracts.  A 
substantial  part  of  this  money  is  loaned  to 
corporate  borrowers  for  a  variety  of  pur¬ 
poses,  most  often  for  construction  or  im¬ 
provement  of  plant  and  for  working  capital. 
The  loans  are  Individually  negotiated,  are 
made  pursuant  to  lengthy  and  carefully 
drawn  loan  agreements  and  result  in  the 
acquisitions  of  debt  securities  by  the  Insur¬ 
ance  company,  most  often  in  the  form  of  a 
promissory  note  or  notes.  The  loans  are  ordi¬ 
narily  for  medium  and  long  term — ^from  5  to 
20  years. 

Some  Indication  of  the  volume  eff  these 
transactions  may  be  found  in  reports  of  the 
Commission’s  Office  of  Economic  Research 
and  In  the  Statistical  Bulletins  from  1956 
through  1974.  Over  f  106  billion  of  debt  secu¬ 
rities  were  privately  placed  with  Institutional 
Investors  with  almost  $8  billion  sold  in  1973 
and  more  than  f6  billion  sold  In  1974.* 

For  the  most  part  this  lending  activity  does 
not  involve  the  acquisition  of  equity  securi¬ 
ties.  Sometimes,  however,  it  does  give  rise  to 
the  acquisition  of  equity  securltiee  by  Ilfs' 
insurance  companies.  In  recent  years  a  size¬ 
able  amount  of  corporate  financing,  partic¬ 
ularly  by  utilities,  has  been  carried  out 
through  the  Issuance  and  sale  of  preferred 
stock.  Many  of  these  issues  are  redeemable 
and  include  provisions  for  sinking  fimds. 
Some  of  these  Issues  are  registered,  and  in¬ 
surance  companies,  either  individually  or 
through  the  supposed  creation  of  a  "group” 
(discussed  below),  sometimes  acquire  or  are 
deemed  to  acquire  more  than  5  percent  of 


**  Id.  at  975. 

*  Petitions  from  the  Insurance  industry 
were  the  main  impetus  for  the  FCC  proceed¬ 
ing.  See  Notice  of  Proposed  Rulemaking,  40 
FR  26551  (1975). 

*  Tables  entitled  "New  Coiporate  Securities 
Offered  for  Cash  In  the  United  States"  and 
“Securities  Offerings,”  Office  of  Economic  Re¬ 
search;  Statistical  Bulletin,  Vol.  34,  Vo.  6 
(May  1975),  p.  422. 


such  an  issue  (which  is  often.  It  should  be 
noted,  very  much  leas  than  5  percent  of  the 
voting  power  of  the  outstanding  securities) . 

On  ottier  occasions  the  lending  transaction 
will  Involve  the  lasnanae  of  convertible  debt, 
once  again  giving  rise  to  the  acquisition  of 
equity  securities.  Finally,  certain  borrowers, 
which  though  perfectly  credltararthy,  are 
thou^t  for  reason  of  size  or  other  factors  to 
present  greater  risk,  arlll  compensate  for 
that  risk  by  Issuing  to  the  lenders  warrants 
to  acquire  common  stock  of  the  company. 

2.  Concurrent  loans  by  several  insurance 
companies.  On  numerous  occasions  several 
life  Insurance  companies  will  concurrently 
make  loans  to  a  single  issuer,  arhere  the 
amount  of  the  borrowing  Is  larger  than  any 
single  company  cares  to  make  on  Its  own. 
When  this  occurs  It  Is  both  convenient  and 
sensible  for  the  lenders  to  retain  the  same 
outside  counsel,  to  work  cooperatively  with 
each  other  and  to  end  up  with  essentially  the 
same  form  of  loan  agreement.  There  is  in  no 
sense  wbatew  a  joint  venture  among  the 
participating  companies,  and  throughout  the 
transaction  each  retains  the  unqualified  right 
to  act  Ind^iendently.  At  the  conclusion  of 
the  transaction,  that  is,  shortly  after  the 
closing,  the  cooperative  effort  ceases  and  the 
parties  go  their  own  ways.  They  have  no  con¬ 
tinuing  joint  or  common  interest.  They  are 
In  fact  competitors  of  each  other.  In  that 
capacity  they  do  not  exchange  information 
about  their  portfolio  holdings  or  Investment 
decisions.  One  company  may  well  want  to  dis¬ 
pose  of  the  equity  securities  acquired  in  such 
a  transaction,  but  it  would  not  inform  the 
others  of  such  intention.  The  companies  wish 
to  and  will  act  Independently  of  each  other.* 
The  Commission  staff  has  nevertheless  taken 
the  position  that  In  these  circumstances  the 
several  participating  life  Insurance  compan¬ 
ies  constitute  a  “group"  for  purposes  of  Sec¬ 
tion  13(d)  and  hence,  even  though  none  of 
the  participating  companies  may  acquire 
more  than  5  percent  of  an  issue,  a  Schedule 
13D  filing  has  been  required  where  the  com¬ 
panies  have  acquired  in  the  aggregate  voore 
than  the  required  percentage.  ’Ihis  serves  to 
increase  substantially  the  number  of  occa¬ 
sions  when  a  Bectlon  13(d)  report  must  be 
filed. 

Rule  18d-6(b).  as  recently  adopted,  ^>- 
pears  to  inoorparate  this  interpretation  of 
the  staff  and  provides  that  when  two  or  more 
persons  agree  to  aet  together  to  acquire  secu¬ 
rities  of  an  issuer — not  necessarily  equity 
seciurltles — the  group  formed  tiiereby  Is 
deemed  to  have  acquired  beneficial  owner¬ 
ship  of  all  securities  of  the  issuer  owned  by 
each  member  of  the  group.  This  attribution 
rule  may  wrtl  be  desirable  when  applied  to 
acquisitions  of  the  kind  comprehended  by 
Section  13(d)  (1)  and  as  to  which  a  Schedule 
130  must  be  filed;  when  several  persons  act 
together  to  affect  control  of  an  issuer,  infor¬ 
mation  about  the  securltiee  of  that  issuer 
previously  owned  by  each  of  them  is  obvi¬ 
ously  of  intarsst  to  other  affected  persons. 
It  makes  no  sense  at  all,  however,  as  applied 
to  life  Insurance  company  lending  activities, 
whether  or  not  a  Short  form  is  permitted. 
Indeed,  we  have  serious  doubts  about  ttie 
validity  of  this  interpretation,  as  applied  to 
non-control  acquisitions.  The  release  cites 
GAT  Corp.  V.  MUstetn,  468,  F.  M  706  (2nd 
dr.  1671),  cert,  denied,  406  U.B.  610  (1972), 
In  support  of  this  position.  Milstein,  how¬ 
ever,  dealt  only  with  the  questiooi  of  whether 


*The  loan  agreements  may  provide  that 
certain  action  may  be  taken  with  the  con¬ 
sent  of  the  holders  of  a  stated  pn’centage  of 
the  Issue,  but  this  does  net  caB  lor  a  son- 
tlnuatlon  of  the  original  cooperatias  anttvltiy, 
and  in  any  event  these  aotlons  aze  aasodatsd 
with  the  debt  rather  than  the  equity  aepects 
of  the  transaction. 
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ft  filing  under  Section  18(d)  wfts  required 
when  the  group  was  formed  or  whether  ft 
further  ftcquisltlon  was  necessary.  No  Issue 
was  raised  as  to  whether  securities  other 
than  those  of  the  class  the  group  was  formed 
to  acquire  should  be  presumed  also  to  have 
been  acquired.  Moreover,  the  Court  said  ex¬ 
plicitly  that  groups  “would  not  be  required 
to  file  unless  the  members  conspired  to  pool 
their  securities  Interests  /or  one  o/  the  itated 
purposes."  (463  F.  2d  at  719,  emphasU  sup¬ 
plied.)  Nonetheless,  we  do  not  eik.  that  this 
Interpretation  be  withdrawn  but,  as  the  dis¬ 
cussion  below  Indicates,  only  that  the  extent 
of  the  presumed  beneficial  ownership  be  suit¬ 
ably  determined. 

As  explained  above,  there  are  thousands  of 
loans  made  annually  by  life  Insurance  com¬ 
panies  where  no  equity  securities  are  In¬ 
volved.  Many  of  these  loans  are  made  by 
“groups”  of  life  Insurance  companies.  As  the 
rules  are  now  framed,  such  a  group,  from 
the  date  the  group  Is  formed  until  the  loan 
Is  actusdly  made  on  the  closing  dikte  when 
the  group  disbands,  will  be  deemed  to  own 
all  of  the  common  stock,  all  of  the  preferred 
stock  and  all  of  the  warrants  and  convertible 
debentures  owned  by  each  of  the  participants. 
In  many  cases  more  than  6  percent  of  a  reg¬ 
istered  class  will  be  deemed  to  have  been 
acquired.  We  doubt  that  the  Commission  has 
the  power  to  declare  that  when  two  life  In¬ 
surance  companies  agree  simply  to  lend 
money  to  an  issuer,  acquiring  notes  (m:  de¬ 
bentures  In  the  process,  they  muet  be  deemed, 
contrary  to  fact,  to  have  acquired  the  equity 
securities.  If  any,  previously  owned  by  each 
of  them.  But  In  any  event  we  cannot  under¬ 
stand  why  anyone  should  care  about  this 
hypothetical  and  transient  ownership  or 
why  two  reports  should  be  filed  pursuant  to 
Section  13(d),  one  to  announce  the  decision 
by  the  group  of  companies  to  make  the  loan 
and  the  other  to  announce  that  the  loan  has 
been  made  and  that,  coincidentally,  the  un¬ 
necessary  attribution  of  ownership  has  dis¬ 
appeared. 

To  require  a  poll  to  be  taken  of  every  life 
Insurance  company  that  participates  In  a 
simple  lending  transaction  to  determine 
whether  all  of  them  own  In  the  aggregate 
more  than  6  percent  of  a  class  of  equity 
security,  and  to  require  two  or  more  reports 
to  be  filed  In  those  circumstances.  Is  to  go 
far  beyond  the  Intendment  of  the  statute  for 
no  apparently  sensible  reason.  Tet  many  such 
reports  will  have  to  be  filed  If  the  rule  Is 
allowed  to  stand  as  It  now  reads. 

Even  where  a  “group”  of  life  insurance 
companies  Is  formed  to  acquire  equity  secu¬ 
rities,  as,  for  example,  where  preferred  stock 
Is  to  be  acquired  Instead  of  debt  securities, 
there  Is  no  reason  whatever  to  attribute  own¬ 
ership  of  all  other  classes  of  equity  secvirltles, 
as  there  might  possibly  be  where  an  acquisi¬ 
tion  Is  for  the  purpose  of  affecting  control. 
When  persons  agree  to  work  together  for  the 
purpose  of  obtaining  or  affecting  the  con¬ 
trol  of  an  Issuer,  It  may  be  Important  to  know 
what  other  Securities  of  that  Issuer  are  owned 
by  each  of  them,  even  where  their  agreement 
does  not  In  terms  extend  to  such  other  secu¬ 
rities.  But  where  a  routine,  ordinary  course 
of  business  acquisition  Is  made  by  a  group, 
there  Is  no  occasion  to  inquire  what  other 
securities  of  the  Issuer  are  owned  by  each 
of  them  since  this  Is  not  relevant  to  any  con¬ 
cern  of  the  public,  particularly  a  concern  of 
the  kind  that  gave  rise  to  the  Williams  Act. 
At  most,  the  attribution  should  be  limited 
to  the  class  or  classes  of  securtltles  that  the 
group  has  been  formed  to  acquire.* 


*As  Rule  13d-5(a)  (2)  (vU)  now  reads,  a 
“group”  qualifies  for  use  of  Form  13D-5  only 
If  the  securities  were  acquired  In  a  Section 
4(2)  transaction.  We  assume  this  refers  only 
to  the  securtles  that  the  group  was  formed 
to  acquire  and  not  to  the  securities  previously 
owned  by  the  Individual  members  of  one 
recent  amendments  to  Regulation  13D  have 


This  point  was  made  by  Prudential  in  com¬ 
ments  made  when  these  rules  were  proposed, 
but  the  current  release  offers  no  explanation 
of  why  so  broad  an  attribution  rule  was 
adopted  for  non-control  acquisitions  This 
Is  not  in  keeping  with  the  Commission's  ob¬ 
ligations  under  the  applicable  law.  As  the 
Court  of  Appeals  for  the  District  of  Columbia 
recently  observed: 

“An  agency  need  not  respond  to  frivolous 
or  repetitive  comment  it  receives.  However, 
where  apparently  significant  Information  has 
been  brought  to  Its  attention,  or  substantial 
Issues  of  policy  or  gaps  In  Its  reasoning  raised, 
the  statement  of  basis  and  purpose  mxist  in¬ 
dicate  why  the  agency  decided  the  criticisms 
were  Invalid.  Boilerplate  generalities  brush¬ 
ing  aside  detailed  criticism  on  the  basis  of 
agency  ‘Judgment’  or  ‘expertise’  avail  noth¬ 
ing;  what  Is  required  is  a  reasoned  response. 
In  which  the  agency  points  to  particulars  In 
the  record  which,  when  coupled  with  Its  res¬ 
ervoir  of  expertise,  support  Its  resolution  of 
the  controversy.  An  agency  may  abuse  Its  dis¬ 
cretion  by  proceeding  to  a  decision  which  the 
record  before  It  will  not  sustain.  In  the  sense 
that  it  raises  fundamental  questions  for 
which  the  agency  has  adduced  no  reasoned 
answers.”  NRDC  v.  United  States  Suclear 
Regulatory  Commission  (C.AJ>.C.,  July  21, 
1976),  cert,  granted,  46  UB.  Law  Week  3670 
(1977). 

While  we  believe  that,  even  In  the  case 
of  acquisitions  that  are  Intended  to  affect 
control,  It  would  be  preferable  if  Rule  lSd-6 
(b)  were  limited  to  transactions  where  two 
or  more  persons  act  together  to  acquire 
equity  securities  of  an  Issuer,  our  concern  Is 
with  ordinary  course  of  business  non-con¬ 
trol  acquisitions,  and  so  the  amendment 
recommended  below  applies  srriely  to  such 
transactions.  We  suggest,  therefore,  that 
Rule  13d-6(b)  should  be  amended  to  add  the 
following : 

“•  •  •  Provided,  however.  That  If  the 
group  Is  of  the  type  specified  in  Rule  13d-6 
(a)(2MvU),  then  it  shall  be  deemed  to 
have  acquired  beneficial  ownership  of  se¬ 
curities  of  the  persons  comprising  the  group 
only  If  it  has  been  formed  tar  the  purpose 
of  acquiring,  holding,  or  disposing  at  one 
or  more  classes  of  equity  securities  of  an  is¬ 
suer,  and  In  such  case  the  group  shall  be 
deemed  to  have  acquired  beneficial  owner¬ 
ship  of  the  sectirltiee  of  such  class  or  classes 
beneficially  owned  by  such  persons,  for  pur¬ 
poses  of  Section  13(d)(1).” 

This  would  preserve  the  present  attribution 
rule  for  acquisitions  Intended  to  be  covered 
by  Section  13(d)  and  provide  a  more  limited 
and  more  sensible  attribution  rule  for  group 
non-control  acquisitions. 

VI.  Conclusion 

The  Commission  should  amend  Rule  13d-5 
(a)(2)  to  add  life  Insurance  companies  to 
the  categories  of  persons  entitled  to  use 
Form  13D-6  and  should  amend  Rule  13d-6 
in  the  manner  suggested  above. 

Re^ctfully  submitted. 

The  Prudential  Insurance  Co.  of  America. 

Of  Counsel:  Lawrence  J.  Latto,  Shea  & 
Gardner,  734  15th  Street  NW.,  Washington, 
D.C.  20005. 

March  21,  1977. 

Submission  of  the  New  York  Cleaxino 
House  Association 

[Pile  No.  S7-687J 

Outline  of  Comments  Regarding  Recently 

Adopted  Amendments  to  Regulation  13D 

I.  BASIC  position 

The  Securities  and  Exchange  Commission’s 
resulted  In  a  regulation  which  Is  unworkable 

group  that  are  presumed  to  be  owned  by  Rule 
13d‘-6(b) .  It  would  be  helpful  If  the  Commis¬ 
sion  could  confirm  that  this  reading  is 
correct. 


as  applied  to  commercial  banks.*  The  cost 
to  oommerclal  banks  of  even  attempting  to 
comply  with  the  revised  Regulation  would 
run  Into  millions  of  dollars.  These  enormous 
coats  are  imjustlfied  In  view  of  proposed 
Rule  13f-l  which  was  Issued  under  the  stat¬ 
ute  Oongrees  Intended  to  provide  for  institu¬ 
tional  Investor  disclosure.  Rule  13f-l  will 
provide  such  necessary  disclosure,  although 
a  number  of  amendments  are  required  to 
avoid  problems  similar  to  those  created  by 
Regulation  13D. 

A  duplication  of  such  disclosure  by  means 
of  a  separate  reporting  system  imder  Regu¬ 
lation  13D  would,  because  of  various  tech¬ 
nical  differences  between  the  two  regulations, 
create  enormous  additional  expense  without 
any  resulting  benefit  to  the  mvestlng  public. 
Such  duplication  Is  contrary  to  the  express 
Intention  of  Congress  In  enacting  Section 
13(f)  of  the  1934  Act  and  the  basic  concern 
expressed  by  a  number  of  government  offi¬ 
cials  regarding  the  burden  duplicative 
and  non-productive  paperwork. 

n.  SPECIFIC  PROBLEMS  UNDER  REGULATION  13D 

(a)  Initial  Creation  at  a  Computerized 
RqxNtlng  System  or  Other  Mechanism  to 
Comply  with  Regulations  13D  Could  Cost 
Certain  Individual  Banks  Millions  of  IMlars 
and  the  Aggregate  Cost  for  Banks  Generally 
Might  Exceed  Fifty  Million  Dollars.  In  order 
to  comply  with  the  Regulation  13D  report¬ 
ing  requirements,  major  banks  throughout 
the  country  will  be  required  to  develop 
sophisticated  computer  systems  to  track  and 
report  the  relevant  data  These  systems  must 
provide  Information  regarding  thousands  of 
securities  held  in  thousands  of  different 
accounts,  and  must  Indicate  whether  a  bank’s 
“beneficial  ownership”  of  each  security  has 
exceeded  the  6  percent  threshold  test. 

The  cost  of  establishing  a  computer  sys¬ 
tem  for  the  domestic  trust  department  opera¬ 
tions  of  a  maj<w  bank  with  a  very  limited 
branch  system  is  in  the  area  of  $260,000.  This 
Is  a  “bare-bones”  cost  estimate  which  would 
be  far  exceeded  at  many  major  banks.  Even 
this  estimate  a»umes  the  availability,  from  a 
conunercial  reporting  service,  of  a  list  of  all 
“Section  13(d)  securities”  and  the  amount 
of  shares  equivalent  to  5  percent  of  the  total 
outstanding,  as  well  as  acknowledgment  by 
the  Commission  that  banks  may  rely  upon 
such  a  list.  If  this  assumption  is  Inaccurate, 
the  costs  are  Incalculable.  At  the  present 
time,  oommerclal  reporting  services  Include 
only  securities  that  are  listed  on  a  national 
securities  exchange  or  are  quoted  on  the 
automated  quotation  system  of  a  registered 
securities  association  (e.g.,  the  NAi9>AQ 
system). •• 

A  major  part  of  the  expense  in  establishing 
the  computer  system  is  attributable  to  the 
need  to  include  conv^tlble  securities  and 
options  in  calculating  the  percentage  hold¬ 
ings  of  the  underl]rlng  equity  security.  This 
expense  would  not  arise  under  proposed  Rule 
13f-l.  which  does  not  Include  a  percentage 
test.  The  expense  Is  not  justified  because  It  is 
inappropriate  to  assume  that  banks  would 
exercise  conversion  rights  for  the  purpose  of 
acquiring  a  controlling  position.  At  the  very 


*  This  outline  does  not  consider  the  ques-  ' 
ilon  of  the  legality  of  these  amendments, 
which  was  discussed  In  The  New  York  Clear¬ 
ing  House  AssociatKm’s  Memorandum  of 
Comments  dated  December  16,  1976  in  re¬ 
sponse  to  Release  No.  34-11,616. 

**  Proposed  Rule  13f-l  {Novides  that  an 
institutional  investment  manager  may  rely 
on  the  most  recent  list  (rf  “Section  13(f)  ee- 
curlUes”  published  by  the  Cmniuisslon.  Con¬ 
gress  added  the  statutory  requirement  that 
the  Oommlsslon  furnish  such  a  list  after 
Institutional  Investors  explained  that  com¬ 
pliance  would  be  seriously  complicated  in  Its 
absence. 
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im8t,  a  person  quallfled  to  file  a  Aort  form 
notice  under  Rule  ISf-S,  l.e^  a  person  as¬ 
sumed  not  to  have  tbe  purpose  ot  acquiring 
control,  ^ould  be  exempt  from  the  require¬ 
ment  uiKl«r  Rule  13d-3(d)  (1)  to  deem  secu- 
rttles  to  be  outstanding  which  are  subject  to 
conversion  or  option  rights. 

The  start-up  costs  required  to  establish  a 
computerized  reporting  system  would  be  sub¬ 
stantially  Increased  If  the  system  Is  required 
to  cover  (1)  a  decentralized  tnist  operation 
Involving  a  bank  with  a  large  branch  system, 
(11)  pledged  securities  or  (111)  securities  held 
by  foreign  branches  and  affiliates.  The  costs 
associated  with  the  last  two  Items  are  dis¬ 
cussed  below. 

In  addition  to  these  start-up  costs,  there 
will  be  significant  ongoing  operations  costs 
reqxilred  to  comply  with  the  Regulation  ISD 
reporting  requirements.  A  bank's  holdings 
in  each  of  thousands  of  securities  must  be 
continuously  reviewed  and  each  report  filed 
with  the  Commission  must  be  updated  on  a 
quarterly  basis. 

(b)  Pledged  Securities  Should  Not- Be 
Clashed  as  “Beneficially  Owned”  tmtU  Such 
Time  as  the  Pledgee  Exercises  Its  Right  to 
Vote  Such  SecurlUes.  It  would  l>e  Inordi¬ 
nately  expensive,  as  well  as  misleading,  for 
banks  anti  their  non-banking  subsidiaries  to 
create  a  reporting  system  that  automatically 
Includes  all  securities  pledged  to  secure  loans 
as  to  which  there  exists  an  uncured  default 
of  more  than  thirty  days.  Banks  generally  do 
not  have  any  centralized  Information  system 
with  respect  to  aggregate  holdings  of  pledged 
securities,  and  It  would  be  a  nutjor  under¬ 
taking  to  create  elthM-  a  computer  or  manual 
Hating  of  all  such  securities.  Even  If  a  bank 
developed  a  computer  {srogram  for  aggregate 
holdings.  It  could  not  determine  the  exist¬ 
ence  of  defaults  under  loan  agreements  or 
whether  such  defaults  are  uncured  for  more 
than  thirty  days.  A  manual  Input  system  as 
to  such  facts,  extending  throughout  the  en¬ 
tire  commercial  d^iartment  of  each  bank, 
will  also  have  to  be  created,  which  will  re¬ 
quire  very  substantial  time  of  bank  officers 
and  counsel  to  implement  and  maintain. 
The  expense  of  creating  a  manual  mecha¬ 
nism  for  repwUng  all  pledged  securities  has 
been  estimated  by  one  bank  to  cost  $500,000. 
The  operations  of  a  number  of  major  banks 
are  so  extensive  that  estimates  oi  the  cost 
of  reporting  pledged  securities  sue  not  feas¬ 
ible.  For  example,  one  major  bank  makes 
secured  loans  through  M7  domestic  branch¬ 
es.  209  foreign  branches  (In  over  100  coun¬ 
tries)  and  374  offices  Of  foreign  banking  sub- 
■miariii,  and.  In  addition,  a  domestic  finance 
company  ablate  makes  secured  loans 
through  i^proxlmately  200  offices. 

WimteB  and  their  non-banking  subsidiaries 
frequuiUy  lakA  no  action  to  accelerate  loims 
or  foreclnse  on  pledged  securities  In  cases  In 
vrtilcb  defaults  exist  for  periods  in  excess  of 
20  days.  Inasmuch  as  the  pledgee  may  never 
vote  the  pledged  securities,  there  Is  no  justi¬ 
fication  for  the  substantial  expense  required 
to  report  such  securities  as  beneficially  owned 
j  prior  to  the  exercise  of  voting  authority. 

(c)  Application  of  Regulation  13D  to  Secu¬ 
rities  Held  in  Investment  Accounts  at  For¬ 
eign  Branches  and  Subsidiaries  of  Commer¬ 
cial  Banks  Would  Not  Provide  Meaningful 
Additional  Disdostire  but  Would  Substan- 
tlaUy  Increase  the  Cost  of  Cheating  a  Com¬ 
pliance  System.  Securities  held  In  invest¬ 
ment  accounts  at  foreign  branches  and 
subsidiaries  of  commercial  banks  are  in¬ 
significant  in  comparison  to  the  banks’ 
domestic  Investment  account  holdings. 


Ihe  reporting  of  such  foreign  hohlings, 
however,  would  substanttaDy  increase  the 
expense  of  creating  a  oominiterlaed  com¬ 
pliance  system.  Bstlmates  by  one  major  bank, 
with  only  a  small  number  of  foreign  offices, 
of  the  expenditxires  to  create  the  neceesary 
computerized  reporting  system  would  exceed 
$1,000,000. 

The  potential  costs  Involved  are  extremely 
high  because  (1)  the  securities  htid  In  In¬ 
vestment  accounts  at  foreign  branches  and 
affiliates  are  only  Infrequently  included  in 
any  computer  system  and  (ii)  even  where  a 
system  has  been  established.  It  is  frequently 
not  compatible  with  the  bank's  main  com¬ 
puter  operations.  The  cost  of  creating  the 
Integrated  computer  system  will  greatly  in¬ 
crease  for  commercial  banks  having  Invest¬ 
ment  accounts  at  a  much  larger  number  of 
branches  and  affiliates. 

Banks  with  branches  or  affiliates  In  cer¬ 
tain  countries  could  not  comply  with  Regu¬ 
lation  13D  without  violating  the  laws  of 
their  host  countries.  The  laws  of  a  number  of 
countries  would  prohibit  the  dlsclosiue  of 
any  Individual's  holding,  whether  or  not  it 
exceeded  6  percent  of  the  outstanding  shares, 
and  Bwlss  law  may  prohibit  the  disclosure 
of  the  aggregate  holdings  of  a  Swiss  affiliate 
of  a  United  States  bank. 

(d)  Regulation  13D  Will  Require  Computer 
Runs  on  Every  Business  Day  to  Determine  If 
at  Any  Point  a  Bank's  Aggregate  Holdings 
Exceed  5  percent.  Although  the  revised  Reg¬ 
ulation  permits  banks  and  certain  other  In¬ 
stitutional  investors  to  file  the  short  form 
notice  (Form  13D-5)  on  a  quarterly  basis,  a 
bank  will  be  required  to  determine  whether 
Its  aggregate  holdings  of  each  security  ex¬ 
ceed  6  percent  aa  of  each  business  day  dur¬ 
ing  the  quarter.  A  dally  computer  run  will 
be  required  to  make  this  determination.  It 
has  been  estimated  that  such  dally  computer 
runs  would  Involve  several  hours  of  operation 
on  a  major  computer,  whldi  on  an  annual 
basis  would  cost  In  the  area  of  $100,000  for 
many  banks. 

(e)  Retroactive  Application  of  Regulation 
13D  Amendments  Would  Greatly  Increase 
Costs  of  Compliance  and  Disregards  Clear 
Legislative  Intent  and  Judicial  Decisions. 
The  amendemnts  to  Regulation  13D  require 
the  aggregation  of  the  holdings  of  unrelated 
tnwt  accounts  (although  they  frequently 
have  conflicting  Investment  strategies)  and 
expand  the  definition  of  beneficial  ownership. 
As  a  result,  retroactive  iq>pUoatlon  of  these 
amendments  would  require  major  banks  to 
make  reports  on  numerous  securities  in 
which  their  “beneficial  ownetahlp''.  as  that 
phrase  is  now  defined,  exceeded  6  percent 
prior  to  the  effectiveness  of  the  amendments. 
The  Commission  may  not  have  intended, 
however,  1x>  apply  the  amendments  on  a  ret¬ 
roactive  basis  because  such  an  application 
would  be  contrary  to  Congress'  intention  in 
enacting  the  Williams  Act  and  to  judicial 
precedent. 

Reporting  on  these  pre-existing  holdings 
alone  would  involve  aggregate  filing  fees  for 
some  banks  In  excess  of  $16,000.  More  signif¬ 
icantly,  it  would  require  substantial  'time 
of  bank  personnel  and  legal  counsel  to  pre¬ 
pare  the  short  form  notices.  In  preparing  re¬ 
ports  on  pre-existing  holdings.  It  would  also 
be  necessary  to  examine  each  account  in 
which  the  revelant  securities  are  held  to 
determine  If  the  bank  “acquired  such  securi¬ 
ties  In  the  ordinary  course  of  business  and 
not  with  the  purpose  jior  with  the  effect  of 
changing  or  InfluMicing  the  oontiol  oi  the 
Issuer,  nor  In  connection  with  or  as  a  partic¬ 


ipant  In  any  transaction  having  such  pur¬ 
pose  or  effect  *  *  This  subetantlal  effort 
must  be  made  merely  to  determine  qualifica¬ 
tion  for  use  of  the  short  form. 

A  bank  oould  acquire  securities  "In  con¬ 
nection  with*'  a  transaction  having  the  effect 
of  changing  control,  even  though  the  bank's 
rtrie  In  such  charge  Is  non-existent  or  totally 
passive.  For  example,  a  bank  oould  be  ap¬ 
pointed  the  trustee  of  a  trust  containing  only 
a  few  shares  of  a  company  In  connection  with 
the  disposition  of  control  by  the  founder,  or 
a  bank  could  receive  shares  of  a  company 
In  fiduciary  accounts  In  connection  with  the 
spin-off  of  that  company's  shares  by  Its 
former  parent. 

(f)  A  Long  Form  Schedule  13D  Is  Not 
Feasible  for  Reporting  by  Banks,  but  the 
Regulation  as  Adopted  Would  Make  the 
Short  Form  13D-6  Unavailable  In  Numerous 
Situations.  It  Is  virtually  Impossible  for  a 
commercial  bank  to  file  a  full  Schedule  13D 
In  conneq^lon  with  securities  held  in  numer¬ 
ous  trust  accounts.  A  full  Schedule  13D 
requires  substantial  information  concerning 
every  person  “on  whose  behalf  the  acquisi¬ 
tion  has  been  effected"  and  other  persons 
who  are  known  to  have  an  “economic  Inter¬ 
est"  in  the  securities.  When  a  bank  holds 
securities  In  numerous  separate  trust  ac¬ 
counts.  there  will  frequently  be  thotisands 
of  persons  with  respect  to  whom  Informa  ¬ 
tion  would  be  required.  The  cost  and  effort 
Invcdved  In  any  meaningful  attempt  by  a 
bank  to  supply  this  Inframatlon  would  be 
enormous,  and,  lrre^>ectlve  of  the  effort  and 
cost,  the  InfcH-matlon  could  frequently  not 
be  obtained. 

Notwithstanding  the  practical  Impossibil¬ 
ity  of  a  full  Schedule  13D  filing  by  banks 
and  their  parent  bolding  companies,  certain 
provisions  of  the  Regulation  make  the  alter¬ 
native  sbiMt  form  13D-5  unavailable  In  a 
number  of  situations.  A  parent  bank  holding 
company  would  be  required  to  use  a  full 
Schedule  13D  If  one  share  of  a  sectulty  for 
which  a  report  was  required  were  benefi¬ 
cially  owned  by  a  foreign  bank  subsidiary 
(which  is  not  a  bank  under  Section  S(a)  (6) 
of  the  1934  Act)  or  many  non -banking  sub¬ 
sidiaries,  domestic  or  foreign.  The  full 
Schedule  13D  would  also  be  required  If  one 
share  had  been  pledged  to  secure  a  30-day 
defaxilted  loan  made  by  a  foreign  bank  sub¬ 
sidiary  or  a  domestic  non-banking  subsidi¬ 
ary,  such  as  a  finance  company.  Finally,  the 
full  Schedule  would  be  required  imless  each 
share  could  meet  the  highly  subjective  test 
of  being  acquired  without  “the  purpose  nor 
with  the  effect  of  changing  or  Influencing 
the  control  of  the  Issuer,  nor  In  connection 
(there)wlth  •  • 

Impossibility  of  Meeting  August  31,  1977 
Effective  Date  Even  If  Necessary  Changes 
Are  Made.  Even  If  the  Commission  were  to 
agree  to  make  the  changes  discussed  above.  It 
Is  impossible  for  the  commercial  banking  In- 
dustiy,  despite  its  best  efforts,  to  meet  the 
August  31,  1977  effective  date  for  the  amend¬ 
ments  to  Regulation  13D.  Furthermore,  in 
view  of  the  great  expense  that  will  re6\Ut 
frmn  effents  to  comply  with  such  amend¬ 
ments  even  at  a  much  later  date,  it  Is  re¬ 
quested  that  the  effective  date  be  suspended 
for  banks  and  other  institutional  Investors 
until  a  study  by  the  Commission  can  be  com¬ 
pleted  as  to  what,  if  any,  significant  Infor¬ 
mation  would  not  be  reported  under  Rule 
13f-l.  In  ordM*  to  complete  such  study  Mfec- 
tively,  the  Commission  should  have  the  bene¬ 
fit  of  a  full  cycle  of  reporting  under  Rule 
13f-l- 
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